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§33.101

Subpart A—General Provisions

§33.101 What are the objectives of this
part?

The objectives of this part are:

(a) To ensure nondiscrimination in
the award of contracts under EPA fi-
nancial assistance agreements. To that
end, implementation of this rule with
respect to grantees, sub-grantees, loan
recipients, prime contractors, or sub-
contractors in particular States or
locales—notably those where there is
no apparent history of relevant dis-
crimination—must comply with equal
protection standards at that level,
apart from the EPA DBE Rule’s con-
stitutional compliance as a national
matter;

(b) To harmonize EPA’s DBE Pro-
gram objectives with the U.S. Supreme
Court’s decision in Adarand Construc-
tors, Inc. v. Pena, 515 U.S. 200 (1995);

(¢) To help remove barriers to the
participation of DBEs in the award of
contracts under EPA financial assist-
ance agreements; and

(d) To provide appropriate flexibility
to recipients of EPA financial assist-
ance in establishing and providing con-
tracting opportunities for DBEs.

§33.102 When do the requirements of
this part apply?

The requirements of this part apply
to procurement under EPA financial
assistance agreements performed en-
tirely within the United States, wheth-
er by a recipient or its prime con-
tractor, for construction, equipment,
services and supplies.

§33.103 What do the terms in this part
mean?

Terms not defined below shall have
the meaning given to them in 40 CFR
part 30, part 31 and part 35 as applica-
ble. As used in this part:

Availability analysis means docu-
mentation of the availability of MBEs
and WBEs in the relevant geographic
market in relation to the total number
of firms available in that area.

Award official means the EPA Re-
gional or Headquarters official dele-
gated the authority to execute finan-
cial assistance agreements on behalf of
EPA.

40 CFR Ch. I (7-1-10 Edition)

Broker means a firm that does not
itself perform, manage or supervise the
work of its contract or subcontract in
a manner consistent with the normal
business practices for contractors or
subcontractors in its line of business.

Business, business concern or business
enterprise means an entity organized
for profit with a place of business lo-
cated in the United States, and which
operates primarily within the United
States or which makes a significant
contribution to the United States econ-
omy through payment of taxes or use
of American products, materials or
labor.

Construction means erection, alter-
ation, or repair (including dredging, ex-
cavating, and painting) of buildings,
structures, or other improvements to
real property, and activities in re-
sponse to a release or a threat of a re-
lease of a hazardous substance into the
environment, or activities to prevent
the introduction of a hazardous sub-
stance into a water supply.

Disabled American means, with re-
spect to an individual, permanent or
temporary physical or mental impair-
ment that substantially limits one or
more of the major life activities of
such an individual; a record of such an
impairment; or being regarded as hav-
ing such an impairment.

Disadvantaged business enterprise
(DBE) means an entity owned or con-
trolled by a socially and economically
disadvantaged individual as described
by Public Law 102-389 (42 U.S.C. 4370d)
or an entity owned and controlled by a
socially and economically disadvan-
taged individual as described by Title
X of the Clean Air Act Amendments of
1990 (42 U.S.C. 7601 note); a Small Busi-
ness Enterprise (SBE); a Small Busi-
ness in a Rural Area (SBRA); or a
Labor Surplus Area Firm (LSAF), a
Historically Underutilized Business
(HUB) Zone Small Business Concern, or
a concern under a successor program.

Disparity study means a comparison
within the preceding ten years of the
available MBEs and WBEs in a relevant
geographic market with their actual
usage by entities procuring in the cat-
egories of construction, equipment,
services and supplies.

Equipment means items procured
under a financial assistance agreement
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